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SUMMARY

! This report examines the concepts and issues related to the formulation of an
international agreement on corrupt practices, particularly illicit payvments in
international commercial transactions. The report describes briefly the
background of prior !nited Nations vork on the issue and examines the nature of
the problem posed by corrupt practices. Chapter 1 attempts to elaborate on the
major concepts involved, such as "corrupt practices”. "bribery”, "illicit
payments" and "international commercial transactions"”, and to identiry the verisus
possible classifications of such corrupt practices, as vell as the parties
involved. Chapter 11 underscores the need for international action and discusses
the types of actions, both national and international, that might be embodied in s
relevant international agreemeail. It uiso discusses the types of machinery that
could be created in the agreement in order to enforce its provisions and to ensure
the settlement of any disputes relating to its interpretation or application.
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1 XTRODUCTION

A. Background

1. The General Assembly on 15 December 1975 adopted by consensus resolution

3514 (XXX), entitled "Measures against corrupt practices of transnational and other
corporations, their intermediaries and others involved”, in which it condemned all
corrupt practices, including bribery, by transnational and other corporations,
their intermediaries and others involved, in violation of the lavs and regulations
of host countries. The resolution reaffirmed the right of any State to adopt
legislation and to investigate and take appropriate legal action, in accordance
wvith its national laws and regulations, against corporaticns and other involved it
such corrupt practices. The General Assemdly called upon both home and host
Governments to take, within their respective national Jurisdictions, all the
necessary measures that they deem appropriate, including legislative measures, to
prevent such corrupt practices, and to exchange information bilaterally and, as
appropriate, multilaterally, particuiarly through the Centre on Transnational
Corporations. Home Governments were called upon to co-operate with host
Governments to prevent such corrupt practices, including bribery, and to prosecute,
within their national jurisdictions, those who engage in such acts. Furthermore,
the General Assembly requested the Economic srnd Social Council to direct the
Commission on Transnational Corporations to include in its programme of work the
question of corrupt practices of treszsnational corporations and to make
recommendations on vays and mears vhereby such corrupt practices could be
effectively prevented. Lastly, the General Assembly ir the resolution requestel
the Secretary-General %o report to it at its thirty-first session, through the
Economic and Sociai Council, on the implementation of the resolution.

2. In pursuance of that request the Secretary-General submitted to the Economic
and Social Council at the sixty-first session the document entitled "Transnational
corporations: measures against corrupt practices of transnational corporations,
their intermediaries and others involved” (E/S838 and Add.l), vhich was based onp
responses of Governments to the Secretary-General's note verbale of 2 March 1976,

3. Thet report covered the measures and regulations that the responding
Goveruments stated they had taken at the natiooal and international levels in
order to deal vith the issue of corrupt practices. It contained a brief survey of
the pepal legislation of selected countries regarding the concept of corruption,
perecns capable of committing it, elements of offence and sanctions. It elso
deacribed certair jinvestigations cf corrupt practices that had been conducted by
Governments, and summarized the proposals for further dealing with the issue. In
conclusioL, the report stated thst the issue of corrupt practices is a complex
one that merited serious internstional concern and pcinted out that "the various
aspects of the issue of corrupt practices would require more detailed
considerstion” than vas possible within its scope.
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L, Pursuant to General Assembly resolution 3514 (XXX) the Commission on
Transnational Corporations discussed the subject at its second 3ession, held at
Lima from 1-12 March 1976. The Commission took note of the proposal submitted by
the Government of the United States of America for an international agreement and
a plan of action and decided to forwvard it for further discussion to the Economic
and Social Council. It also recommended that the Council consider the matter of
corrupt practices on a priority basis and take appropriate action at its
sixty-first session. 1/

5. At its sixty-firest session the Economic and Social Council considered that *
issue and adopted resolution 2041 (LXI) of 5 August 1976 in which it decided

1o establish an Ad Hoc Intergovernmental Working Group to conduct an examination
of the problem of corrupt practices, in particvlar bribery, in international
commercial transactvions by transnational and other corporations, -heir
intermediaries and others involved, to elaborate in detail the scope and contents
of an intermational agreement to prevent and eliminate illicit peyments, in
vhatever form, in connexion with international commercial transaciions as defined
by the Working Group".

6. The Ad huc Intergovernmental Working Group held its first session from

15 to 19 Bovember 1976. The first session was devoted to the organizstion of its
substantive vork and to a general exchange cf views by delegations on the various
aspects related to its mandate. The Workirg Group requested the Centre on
Transnational Corporations to prepare for its second session a working document
on corrupt practices which would identify the issues involved in an analysis of
the question of corrupt practices and indicate the options available to the
Working Group. The present document is in response to that request,

. B. The nature of the problem

7. The problem of corrTupt practices is a universal phenomenou with deep roots
and a long history. It poses serious political, economic, social, legal and
moral challenges. Recently, instances of corruption particularly illicit payments
involving transnational corporations and others, have surfaced in a dramatic
wanner, causiug sSerious embarrassmenl sud sltrecting widesprcad concemm.

8. The effects of corrupt practices are deleterious when such practices take
: place vithin a national context, but they are strongly exacerbated and their
ramifications even more dangerous vhen these practices occur in the context of
international commercial transactions. They can distort the process of economic
devel opment, undermine sovereignty and thvart normal international relstions.

9. Corrupt practices in international commercial transections ipvolving foreign
compercial enterprises may subvert the governmental decision-making process. This
subversion can have somevhat different effects depending on the economic and
political system, but vhatever the system, the impact can be serious. ]t may
negate the benefits of competition and undermine national development goals.

_1_/ See Official Records of the Economic¢ and Social Council, Bixty-first Session,
Suppleme:t Bc. & {E/5722), para. 37.
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10. Corrupt practices can distort the process of development by inducing countries
to make laappropriate expenditures and to waste needed resources. Whenever a
business transaction results from corrupt practices, resources and vealtl. nave

been misallocated. Under such conditions an inefficient firm could sell relatively
lov-quality and high-priced products at the expense of a more efficient enterprise.
A buyer may have placed his limited resources in an inferior and perhaps
unnecessary product. In a world of scarce resources and great developmental needs
such activities cannot be tolerated. They can be avoided if both the decision on
resource allocation and the decision on the particular product are mxade in an
atmosphere free from imp.cpriety.

11. Corrupt practices could also undermine the political base of a Government. If
it is commonplace that a governuent service can be purchased or that the tax
collector can be bribed, respect for government is seriously eroded. Revelations
of such practices can have serious destabilizing effects on Governments. In

some countries sudden changes of government have been connected with charges -
whether true or not - of corrupt practices by the previous régime.

12. Corrupt practices also pose possible threats to national security. On the
one hand, armed forces may be persuaded to buy inferior or unnecessary military
equipment. On the other, high government officials who are involved as recipients
Oof payments or other gratuities are open to blackmail.

13. Furthermore, corrupt practices cen have an adverse impact on international
relations. In some cases corrupt practices by a corporation could reflect badly
on its home country, at least as far as the authorities or public opinion of the
host country affected are concerned. Bilateral relations betveen bhome, host or
third countries can be strained if revelation of corrupt practices creates
political upheavals, particularly when prosecution of the parties involved differs
videly among countries, or if domestic legal restraints hinder intergovernmental
co-operation.

C. Scope of the re-crt

1b. This report attempts, first, a preliminary examination of concepts related
to corrupt practices, particularly illicit paywents, of types of illicit paymecn:s
and of possible parties involved. Secondly, it discusses the need for
internetional action and focuses on the possible scope and machinery of an
internstional agreement in this area. Such an agreement, it is suggested,

could involve required actions at both national and international levels. In
conclusion, the report focuses briefly on possible mechinery for implementation
and settlement of disputes.

15. At the appropriate time & more thorough analysis of legal issues involved
might be reeded.
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I. MAJOR COMCEPTS

16. The description of the key concepts contained in this chapter is intended
to clarify some of the terms used in varagraph 1 of Economic and Social Council
resolution 2041 (LXI). No attempt is made to formulate precise leral definitions.

A. Corrupt oractices

17. The term “corrupt practices" can cover a broad range of activities which are
morally and sometimes legally improper. The scove of those practices that are
considered to be corrupt varies fror one country to another and from one society
tc another.

18. In international commercial transactions, there is a wide ranse of improper
activities. These may be vieved so brosdly as to include unfair competition and
restrictive business practices such as market distortion, price fixing, vrice
discrimination, allocation of markets, rigging of bids and so on. It is also
possible to include taxes and royalties made to an illegal régime. The range
bay also extend to various forws of political interference or intervention in
the domestic affairs of a Government.

19. However, althouch every corrupt practice is an improver activity, not all
improper activities are necessarily regarded as corrupt. It is irmportant to
recognize this basic distinction and to decide vhether one proposes to deal wvith
corrupt practices in the specific sense of bribery or illicit payments or in the
broader sense of all improper activities in irternatiocal commerce.

20. There are arguments in support of dealing vith corrupt practices either

in the broad meaning indicated in parsgreph 18 or in the narrover sense of
illicit payments. However, it should be noted that the basic considerations are
different vhen dealing vith unfair or restrictive business practices or political
intervention than wvith illicit vayments. The former are issues vhose irportance
might merit special consideration. Furthermore, it should be noted that some of
these issues are currently being dealt with by some agencies within the United
Nations system (for example, the issue of restrictive business practices and of
transfer of technology in the United Nations Conference on Trade and Developrent,
including the Commission on Transmational Corporations itself, narticwarlv in
its vork on & code of conduct.

B. Illicit payrents and bridery

21. The term "illicit payment” is the generic term for all payments that are
made wvith the inteption to improperlv influence & decision. These vayrents mav
be directed to officials in public service as vell as to officials of private
institutions. 1Illicit payments, vhich shall be interpreted broadly enough to
cover financial and noo-financial payments, may include the pavrent of a bribe
or illegnl political contributions. gifts and favours (sometimes sexual) *c
officials; excessive or unduly lavish entertainnent; vavments to close relatives

/oo
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or friends of officials‘ pranting employment to ciose relatives or friends of
officials; srranging for transactions that enadble officials to violate local
currency lavs; payments nade clandestinely to political figures and journalists
to influence the climate of ovinion; and so on. In a case in vhich the illicit
payment purports to influence a decision repardind s sale, the psyment is usually
by a prospective seller to the official in charge of makins vpurchases. It is not
inconceivable, however, for the official to make the pavment to the seller, for
example , to obtain scarce or even orohibited merchandise. Thus an illicit payment
may be nade by any party to a commercial transaction, vhether buver or seller.

22. It is often difficult to determine whether a non-financial payment is illicit.
Althourh such payments may be customarv and part of business life in some ouurters,
at some point the size and value of the pift relative to the transaction make the
gift suspect.

). Bribery and extortion

23. The term “bribery’ is used in most penal lexislations to describe the vayment
of anything of value made to a decision maker {(or his agent) in order to influence
his official decision-making. 2/ In a narrowv criminal lav sense, bridery tekes
place only if the intent of the partv making the payment is corrupt, the decision
maker vho is paid has the authoritv to influence the event for vhich the payment
is miven and the intent in makinr the payrent to him is to influence his decisiom.
Althoush the lav on this point can differ, bribery statutes often cover both the
giver and taker of the bribe.

2L. The recipient of the bribe car be a public official or a vrivate person.

In many countries only public officials, as defined in relevant national
lerislations, can be "bribed” or "corrupted”. In other countries, the recipient
need not be & pudblic official. In some cases the act that the bribe is intended
to influence must be unlavful; in other cases that is not necessary.

25. An illustration of a description of elements of bribery of civil servants
is found in article 147 of the penal code of Iran:

"If, in order to achieve the goals mentioned in Articles 130. 140, 1l

and 1Lk, any possession vas transferred, directly or indirectly, to the
civil servants both in the judiciary and the administrative order, either
freely or at a orice obviouslvy lover than the rersular orice, or at a price
apparently regular but actually much lover or else if, in order tc attain
the same goals, any possession ves bought from them at s price obviously
higher than the regular price, or st a price apparently reagular but actually
wuch higher, the sajd civil servants are guilty of corruption, and the

partv vith vhich they deal vill be considered as corrupting.

2/ See E/5782, paras. 16-10.
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26, The team “extortion” is used to refer to the situation in which the illicit
peayment i: made as a result of threats or other methods of coercion employed by
an official, This is soietimes referred to as "active bridbery", as opposed to
"passive bribery" in wvhich the official has not initiated the payment. Invariably
vhen bdbritery is disclosed, each party - the payver and the recipient - accuses the
other of having originated the transaction and determination of the truth of the

matter is dif-icult.

2. Types of illicit payment

27. Illicit payments may be classified, for the ourpose of this report, into
three major types: expediting, altering decision-making and maintainink s
favourable climate. Political contridutions, wvhich may be made for all of the
above purposes, are often connected vith securing a favourable climate.

Expediting payments

28. Expediting payrents are those made to speed up the decision-making process.
They become most common vhere a civil service is under-manned and thus limited
in its capacity to handle the demand for the service it verforms. Expediting
payments are used to buy preferential access to the head of the line. A typical
example is a payment to a harbour master to avoid waiting to nff-locad a ship.

29. Sometimes the expediting payment is the result of extortion iv the official
vho controls the service or function. He lets it be knovn that prel=rential
treatment can be purchased and suggests that if payment is not forthcoeming
problems vill ensue. :

30. These types of payment are by no means harmless becsuse they result in
unfair competition. Their revercussions can be even more serious when made by
corporations with smple financial resourcen. Such corporations may, for imnstance,
push the bidding in expediting payments far above local competitors. The ability
to pay, to pay in more sophisticated vays, and to offer a better prospect for
concealing the payment could give the corporstion an unfair competitive advantage.

Decision-altering payments

31. Decision-altering payments are payments made to induce an official to buy a
product that he would not normally have bought, or to act ic a wvay in vhich he
would pot othervise have done. Instances that have come to light are payments

to airline snd government officials to favour one manufacturer's aeroplane even
vithout regard to vhether the plene may be inferior or inappropriate; payments to
military officials to persuade them to purchase more aircraft than they need;
payments by company executives to officials in charge of resources for a concession
on favoursble terms; and paymwents to change official rulings on taxation, licensing
or permits. In s number of countries, cases of regular payments to tax auditors,
building inspectors and licensing officials have come to light.

32. The impact of .decision-alterins pavments is more deleterious than that of

St s T 6 e g B I R & Y e W UL TP NPT Py
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expediting psyments. More than the order in which veople are served is affected:
the use and distribdution of rescurces is changed. This qualitative aspect makes
the decision-altering payment s matter for particular concern. When the payments
come from foreien sources the distortions they create may be viewed as external
interference vith internal decision--making processes.

Political contributions

33. Political contributions are illicit pavwments vhen made in violation of the
lavs of the country in which they occur. They may be made either to a party in
rover that is seeking to maintain its statuc or to opposition parties that are
seeking to accede to power. In many cases the obdjective behind the payment is to
maintain or to secure a government policy favourable to the vayer. It is
invariably difficult to determine vhether such payments are in fact political
contributions or simply bribes.

3. A more complex type of a "political contributioo" is & payment that is made
vith the intent to alter the system. Such payments can be directed towards any
level of a governrzent, institution or company. For example, by securing the removal
of, or conversely the appointment or election of particular officials, the vay

in vhich decisions are senerally made anc the general orientstion of the decision
Bakers may change - although no peyment is rmade on any svecific decision.

C. International commercial transactions

35. The term "international commercial transaction" may be used to refer to
comnercial transactions occurring across national boundaries between any of the
folloving: private persons, companies and Governments or governmental agencies.
For the purpose of an international convention, it may be pecessary to focus on
international cormercial transactions in vhich a company or individual (a) sells
directly to a foreign Government; (h) makes a sale requiring sovernment approval;
(c) makes & direct investment requiring fovernment approval; (d) seeks any
government licence or permit relating to its business operation; (e¢) seeks national
legislation favourable to its compercial interests; or (f) seeks international
action favourable to its interests.

36. It should be decided whether and to vhat extent an international convention
should focus on commercial transactions between a corporation and its home
Government. Such transactions can have an international character, for instance,
vhere goods 30ld by a corporation to its own Governrment are located in another
cciutry and are to be delivered to a third country and the contract of sale is
governed by the lav of a State other than that of the home Government .

D. Parties to illicit payments

37. Corrupt practices, ecpecially illicit payments, involve two or more parties.
For the purpose of the present discus:ion the definition of the commercial
participant can be broad enough to cover all forme of enterprises, including
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domestic enterprises, exporting products or services abroad. The recipients may
be government or other public officials, private persons and agents. Other actours
facilitating the payments are intermediaries.

i.  Transnational and other -orvorations

38. Thie headine might include all possible corporations, national as well as
transnational. It might inciude manufecturers, traders, service industries

dealers in licences and patents, and corvorations invoived in any other commercial
transaction. Concerning the ownership of these corporations, the aporoach of the
Group of Eminent Persons might he followed: “Such enterprises are not alvays
incorporated or private: thev can also be co-operative or State-owned entities.’ 3/

2. Intermediaries

39. An intermediary is the person or crganization that serves as the vehicle
through which an improper payment is made. Usually the purpose of the use of an
intermediary is to conceal the fact or the nature of the paywent. The desire

L0 conceal the payment is frequently the reason for the location of the intermediary
in a third country that has stringent bank secrecv laws or is a tax haven. Sore
intermediaries have been fictitious sales corporations, foundaticns, trusts,

lavyers and law firms, public relations firms and advertisine agencies which

collect so-called fees vhich they then pass to the recipient. Occasionally. illicit
payments are made into quasi-official funds.

LO. The most common possibility for an illicit situation arises vhen a corporation
reteins en in- country sales agent, the agent is paid on a straight commission basis
and the corporation makes a point of avoiding asking the agent vhether he is
splitting his comnission or paying & bribe. Although techrically the corporation
has pot made an illicit payment, the agent vho subsequently pays an official has
clearly moved the transaction into the illicit catepory.

Ll. The use of the relatives of a government official or of another influential
private citizen as a commission arent can, in some cases, be considered jllicit.

L2. Purchasing the services of = loLbyist may also cross into improoriety,
especially if the relationship is concealed and the arounts are large. If the
recipient is clearly not in the sales business, is unfamiliar with the company 's
product ané offers no visible support services, it may even be assumed that his
activities are questionable.

3/ The lmpact of Multinational Corporatijons on Development and on

International Relativns, (United Fations publication, Sales No. E.7L.11.A.5).
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3. Others involved

Government nfficials

L3. A government official is anyone emplcyed directly or indirectly by a
Government in the administration, civilian or rilitary. For the purpose uf this
discussion this definition should also include consultants and advisers who hold

& quasi-governmental position through part-time invclvement on governnmental boards
and commissions cr through s contractual relationship with &« Government. It

corld also, in a broad sense, include menbers of royal families and leading
figures of volitical parties.

Private officials

LL. The official involved in an illicit payment may L~ a person vho can influence
decisions in his private role. In that case, he might be an official of a company
or of a non-governmental institution. Such a verson mifsht offer or receive an
illicit payment for the purpose of rekinz a decision on grounds other than those
it merits.

Agents

LS. Cormercial agents typically represcot manufacturers in their overseas sales
efforts. In the context of the present discussion the concern is with agents wvho
€0 beyond the traditional role of selesmanship and engage in making illicit
payments to push sales or other cormercial transactions. Companies that engege

in corrupt practices might use agents as a screen for their activities by carefully
avoiding & discussion of illicit payments with the apgent so that the corporation
can deny its involvement.

L6. Sometimes agents are vsed to facilitate extortion, for instance, vhen a
government official suggests to a firm that in order to facilitate the cormmercial
transaction it should use a particular agent. Then the agent delivers all or part
of the commission back to the government official.
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iI. INTERNATIONAL ACTION

A. The need for intermnational action

L7. Although national laws exist io mosc countries vith respect to corrupt
practices, they are pot alvays effective against illicit payments in
international "commercial transactions because of the transnational ("across-the-
frontier”) element ip the offence and its international implicatious.

L48. The ippzaiments to effective national action are many and varied.

Effective enforcement at the national level may be impeded by conflicts of
Jurisdiction, the inadequacy of information available in any ooe State and
conflicting governmental policies towards enterprises and their activities.

49, Illicit payments in international commercial transections involve
activities in several States, including the home countyy of the person or
corporation making the payment, the country in vhich the decision-making process
is intsnded to be influenced and posaibly third countries through wvhich the
payments pass to avoid discovery. Effective control would involve concurrent
action in hcme, third and host or purchaser countries.

50. It is possible that irc some States existing lawvs are not comprehensive
enough to reach the various types of corrupt practices. The development of
such lawvs by means of a model text or through an international agreement could
help to bring about the required harmonization.

S1. Because illicit payments are used as competitive toals, some countries
may perceive that unilateral action to change national lav to prohibit such
paywents by their nationals would place their firms at a serious competitive
disadvantage internationally. International action to harmonize dowestic lawv
will therefore be required vith respect to prohibiticas. Thus, although the
most important remedies necessarily comprise national action, international
agreement on simultaneous national action is also essential.

52. Effective national action will depend on intermational co-operatioo for
enforcewent related to such issues as information exchange, Judicial assistance
and extradition. Although international agreements exist on these subjects,
pany of them vere concluded before the explosion of internaticoal commercial
activities and the sophisticated movements of funds and records. The usefulness

4

those agreemsnts in the current context is therefore dcubtful. !oreover, existing
trreements also tend to te limited in scope to vell-defined crimez about whirh the

is litt.e disagreement. “ts, vhere illicit payments heve teake: v.ace,

‘Dterpatirpal co-cperaticn has been ¢ifficu.t because the natioral .#ws, vhich hav

been violated, are nui fully covered by existing mutual judicial assistance
agreements.

$3. Action at the internstional level wvculd seem especially necessary in order
to achieve a uniform understanding oo issues suck as: (a) the concepts ard
terms used to describe or proscribe certain activities; (b) criteria and
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procedures for the recognition and enforcement of Judgements or findings of
national tribunals or authorities; (c) arrangements for obtaining evidence
ubroad; (d) procedures for subpoena of records available in another country;
(e) extradition in cases of individuals seeking to escape responsibility; and
{f) appropriate punishment.

S4i. The need to establish uniform disclosure procedures could also be met through
international action. This would not ounly help to achieve uniformity in the
reporting procedures, vhich all corporations should then be required to follow,
but would also help to establish co-operative procedures for the exchange of
information. Such international action could encourage those countries

vhose tax and bank secrecy lawvs favour their use as third countries to

co-operate in eliminating or limiting illicit paywents. Under the present
situation, if one third country were to agree to shut off illicit payments

vithout another haven country taking similar steps, the activities could

simply be transferred to the latter.

B. The scope of an international sgreement

55. The measures necessary for dealing comprehensively with all aspects of
the issue of corrupt practices cannot adequately be met by national action.

56. Some issues could be effectively regulated by an international agreement
that would prescribe specific principles vith regard to the couduct of firms.
On other issues its provisions could serve as guidelines for conduct, leaving
their detailed day-to-day implementation to national authorities. An agreement
of this type could also harmonite tbe variety of existing provisions on the
1ssue.

57. An international agreement could take the form of a multilateral
conventioo vith a detailed spelling out of rules, principles and prucedures
for its enforcement, together with agreed procedures for imrlementation.

It could also be a general convention containing agreed principles for
observance by the contracting parties, vithout mandatory procedures for
implementation. In either event the convention could recommend some, if not
all, of its provisions for adoption into the national laws of the States
parties to the agreement. A third alternatjve would be to envisage the
convention as t model lav for contracting parties to adopt into their national
legislation. Such a wmodel text could sipplement the efforts made at the
pational level to deal vith the issue of corrupt practices in international
commercial transactions.

1. Action at the national level

58. An international agreement relating to illicit payments, vhatever its
cature and scope, could be addressed to the types of action that could be taken
by home, host and third count.ies.
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59. Heme country Governments have a broad range of options to control illjcit
payoents made by their national firms. These include criminalization, disclosure,
taxation and certification requirements.

60. Criminalization. Home country Governments can make it a criminal act to
olfer or attempt to offer an illicit payment in connexion with any international
commercial transaction. They could be required to prosecute and to punish all
offenders wit.in their jurisdiction, since they are in the best position to
obtain Jjurisdiction over the persons who authorized the payments, as well as
over the evidence relating to payments in appropriate files.

61. A difficulty in this approach is that in some cases a home country court
could be sitting in Judgement over nationals and officials of another country.
Although these persons might not be parties to the case itself, the conviction
of the giver of a bribe could raise political problems for the officials
implicated.

62. Disclosure. A strict home country disclosure requirement would seem rossibdble
for several reasons. Because disclosure of innocent commercial arrangements

or payments would not be harmful politically to the individuals involved, the
definition of which payments should be included in the disclosure requirement is
less difficult. For example, while it would be impractical to make the payment
of all agents fees criminal, it would seem to be possible to require that the
names of all agents involved in transactions of more than a certain amount be
reported.

€3. By limiting disclosure to sizable payments, objections relating to the burden
of disclosure would be rminimized.

6h. Home country disclosure requirements might be backed by criminal sanctions,
vhich would serve as an additionel deterrent to illicit payments.

65. Detailed public disclosure of all questionable payments by.corporations in
their home countries would make it unlikely that a public official would demand
such & payment cr that he would accept one if offered.

66. Corporations might be required to disclose questionable payments to their
home Governments, which would then undertake to inform the appropriate officials
of the country in wvhich the payment was made. This approach would allov
governmental decisions at each step of the process. Hovever, it advances the
possibility of political intervention in the criminal justice process in both
home and host countries and of blackmail of the host country govermment official
involved.

67. Another alternative would be to have immediate disclosure of payments to
home Governments, coupled with the requirement that a report be made available
by the home Government to the national authorities of the purchaser. At the
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end of a one-year period, for instance, corporations could be rcquired to make
the report public. This approach would give the purchaser Government the
opportunity to investigate the transaction and decile whether law enforcement
action vas wvarranted. The fact that later public disclosure by the home
Government would be required would act as a deterrent to the vayments and weuld
put pressure on all parties to prosecute corporations for any illicit payments
that had taken place. '

68. A time-lag feature in a disclosure requirement would meet the possible
objection that disclosure of a perfectly innocent transaction might put the
disclosing firm at a serious competitive disadvantage, since the terms of the
underlying business deals would be made public, as would the ideptity of the

sales agent. Without s time-lag, a competitor could learn the bid price or

try to hire away an effective agent by offering him a higher salary or cormission.
However, if disclosure vere delayed for a year or more, the information would
lose its competitive importance and the objectives of enforcement would be met.

69. Political contributions, hovever, should be revealed immediately if
disclosure is to be effective.

70. Texation. The tax laws of howe countries allowv business expenses as
deductions. Under tbhese provisions it is sometimes possible to conceel the
fact that an illicit payment has been made and to obtain a deduction for it.
However, vhen an illicit payment is clearly identified and made non-deductitle,
its true cost increases, and the temptation to make such payments wvould
probably decrease.

Tl. A further tax penalty could include a speciel tax on profits from s deal
involving a bribe.

72. Certification. Some internmational commercial trantu:tions require home
Government involvement. Arms sales, ror example, are sublect to expcrt
permits. Governments often promote exports with loans from government-operated
export banks. Exchange-control approval may also be required for some
transactions, or critical technology sales made subject o export licerces.
Corporations might be required to rejurt all fees, cummissions, political
payments and other payments as a condition of gevting such approval for the
transaction. A prospective purchaser may insist on receiving s copy of the
report. Home country Governments could enforce this requirement by making it
part of their criminal lawvs and by subjecting the firm to sudit and appropriste
penalties.

73. In wmany countries certifications are already required or can be rejuired
through sdministrative rather than legislative change.

7L, Civil remedies. Under most legal systems it is pot possitle to enforce
s contract that is tainted vith corruption or that offends public morals. This
principle could be of possible relevance as a deterrent tc making illicit

payments.
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75. Home countries might also offer a remedy to firms that have lost a sale to
e competitor that made an jllicit payment. This could be done through existing
lavs on trede restraints, by allowing injured firms (competing companies are
cften likely to knov whether there has been a questionable payment) to bring
private damage actions for a multiple of the amount of the lost pProfit and
reasonadble attornies fees. To be most effective, hooe country law should be
written in a way that specifically gives the right of this kind of action to
firms from other countries.

76. The right of corporations to sue might also be complemented by giving
shareholders a right to sue corporate officers personally to recover improper
Payments from them. To impose such a Personal responsibility on managers and
directors of corporations might even be one of the most important deterrents
to illicit payments.

77. Finally, home country civil law should require a firm to keep accurate
books and records of all transactions. Thus, Payments that are concealed
through off-the-books accounts and falsified invoices would lead to prosecution
for the act of concealment. The more difficult it becomes to conceal an

illicit payment, the less likely it is that a corporation wvill make one. The
lav could require that books of operations carried out in secrecy or of haven
countries be kept in duplicate, with one set in the hope country, as a condition
for the firm tc operate in the country.

Host countries

78. Criminalizetion. Bribery of officials is already a crime throughout the
vorld. This could be supplemented by making it a crime to conspire to bribe,

79. BHost country laws on extortion could also be revised to allow for more
certain penalties. For example, it should be possible for s corporation to
obtain the prosecution of a public official whe approaches it vith a demand for
illicit payment in exchange for an official act or omission. Business
officials vho have been approached by bribe seekers might be more wvilling to
complain if there wvere special prosecutors.

80. ‘The cooversion of a political contridution to personal use could expressly
b made a criminal offence. Any prohibition of political contrit ytions, to be
fully effective, should extend to foreigr individusls as vel].

offering their services to companies vho deal with the branch of goverument

they once worked for. Occasionally, the retired officials use estadblished
connexionr ; sometimes the employment contract may have been negotiated vhile
that person wvas still a pudblic official. Consequently, it wnuld be Decessary
to prescribe rules prohibiting formwer government employees from dealing wvith the
agency that they have left for a certain period of time and prohibiting Jjot
negotiations wvith firms having business wvitk that agency.
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82. Disclosure. Host countries can require the disclosure of all agents fees
and commissions as a condition for doing business. (For exaxzple, Irun has
adopted a policy of obliging companies to disclose agents fees as a condition
of bidding on a contract). To effect this disclosure each firm could be
required to allov an audit of its books by an external auditor to determine
vhether questionable payments vere made in connexion with a particular
transaction.

83. Ooce agents fees and other additional paywents are disclosed, the purchaser
country can investigate further to determine the legitimacy of the payments.
If the home country requires similer disclosure, the two reports can be compared.

84. Other remedies. In addition, host countries could also require any company
that has made an illicit payment to pay a fine of several times the amount of
the payment before being allowed to operate in the coumntry. Conversely, the
public officisl who has taken an illicit payment could also be sublected to
severe sanctions, including removal from public office in appropriate cases.

Third countries

85. Many illicit paywents are passed through a third country (a tax haven or
secrecy country) in order to hide the transaction. In some cases the agent
is in the third country and in others the fictional corporation or foundation
vhich receives the money either in cash or as an agent's fee is in a third
country. Information about such agents and recipients would thus be central
to any plan to combat illicit payments.

86. 1In the first instance, third countries could adopt rules that increase the
risk and the difficulty of such illicit transactions. Agents vorking for
foreign firms might also be required to disclose their activities.

8”. Tnird ccuntries might further be required to assist Governments affected
by an illicit payment to fully investigate a suspicious transsction that has
been passed through tbe third country. Currently, the laws of sox countries
do not allow officials of s foreign GCovernment to even question its own
nstionals located in the third country io order to ascertain vhether an
illicit payment has occurred. In sowe cases the lawvs relating to industrial
espiobage prohibit disclosure by s corporation or by an individual of information
that is potentially damaging to a third party. Thus, {f a subpoena is issued
in the howe country, the corporatinn could refuse to comply on the grounds
that injury to a third party might result and hence render the local
representative of the corporstion subject to arrest and prosecution.

88. Pinally, third comwtries could be required to reveal bank records if both
the howme country and the purchaser country show probable cause that the

payment they are tracing is an illicit one. The third country could create
machinery to decide when and vhat degree of co-operation is appropriate. Local
lav enforcement officers could be empowvered to determine vhen a transactioo

is tainted sad hence shonld be deprived of protection under bank secrecy lavs.

/...
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2. Action at the intergoverrmental level

89. In addition to the actions that Governments might be required to take within

their own territories, an international egreement could contain provisions

In fact, a considerable number of issues dealt vith in an agreement would require
the co-operation of home, host and third countries. Such co-operatioa could
range from exchange of information, assistance in investigation, mutual Judicial
assistance and disclosure at the internaticnal level.

Exchange of information

90. Since the fundamental characteristic of any illiecit Payment is secrecy,
co-operation in making publie information on such payments would have an

important deterrent function. Indeed, an agreement on the exchange of information
would seem complementary to an agreement on international standards and criteria
for disclosure. There is a mutuality of interest between the host and home
Goveruments for exchanging relevant information bearing on the activities of
corporations vith which they are concerned.

Q1. At the international level, there are many examples of multilateral
conventions that have established intormation-exchnnge procedures. Howvever,
vith respect to the exchange of information on illicit payments, difficult and

or vhea corporate secrecy and competitiveness is given avay by exchanging

further, more harmless, information. Appropriate prcvisions in an international
convention could minirize these and other related problems.

Mutual judicial assistance

92. An international tgreement coulé also include provisions toncerning the
pover of lav enforcement officers to summon wvitnesses, to subpoena relevant
records and to extradite, for purposes of Jjudicial investigation, any persons
involved ipn illjcit payments. Such provisions would ensure the effectiveness

of the obligations undertaken by tbe parties to the agreewent. It would be
Decessary in the international Sgreement to specify the procedures to be folluved.

93. The provisions of an international agreement ought to be broad emough to
facilitate investigstions and prosecutions of illjcit payments. It might

therefore be necessary to state clearly in the agreement that illicit payments
constitute extraditable offences for the purposes of all extradition treaties.

9L. In addition, provision could be made for iovestigations by parliamentary
bodies and other agencies. Sometimes, because of the political position of the
persons under investigation, ordinary criminal processes may not be adequste

or even possidle; in such cases, until a parliamentary committee has produced
its findings, no criminal investigations are likely to ensue. Therefore, vhen
the questionable activities involve high officials, the more diverse the pumber
of agencies with the pover to investigate, the higher the chances that there
vill be ,.,osecutions.

B T el L T e O NV J e



E/AC.64/3
English
Page 19

95. Judicial assistance agreements could also be extended to the investigative
stage so that cn-operation may begin before formal criminal proceedings are
initiated. Investigators cuulld =l<o be permitted to exchange cn a confidential
basis papers filed with different Governments, tu guestion foreign nationals and
to request information regarding illicit payments.

C. Implementation and settlement of disputes

1. Machinery for implementation

9€. The effectiveness of an international agreement on illicit payments would
depend on a number of factors, beyond its formal acceptance and enactment.

97. The agreement would have to be ratified by all three categories of States
(home, host and third countries). A variety of procedures may have to be
considered in such an agreement in overcoming the difficulties in securing s
sufficient number of ratifications. There are many examples in international
practice of agreements establishing procedures for obtaining a wide spectrum of
adherence. For example, article 19 of the constitution of the International
Labour Organisation establishes & system for facilitating rstification of labour
conventions concluded under its auspices. A C-mmittee of Experts on the
Application of Conventions and Ratifications is created to examine vhetber
contracting parties have enacted legislation or taken appropriate actiocn within
the time prescribed (18 mooths usually) to ratify an international sgreement.
Furthermore, States are required to inform the Director-Geperal of ILD of the
measures they have taken to give effect to the convention in question.

98. 1In tbe case of States that have not ratified a convention, the above-mentioned
article 19 further requires them to report on the laws and practices concerning
the matters dealt vith by the coovention and to state the difficulties that
prevent or delay ratificatioo. Ouo the basis of the information obtained, the

I1O0 Committee of Experts on the Application of Cooventions and Ratifications
prepares a general survey of the status of the coavention for coansideration by

the General Conference of the Organisation.

99. 1International procedures might be devised to atsist the parties to an
agreement in securing its effective implementation. The mechanismz for
isplementation of an internmational agreement may range frow the establishment of
permanent institutions or agencies to ad boc consultations and exchange of
information. An international institution might be created or an existing one
used to exercise a variety of functions. Such an institution or agepcy could
assist States in overcoming administrative problems and co-~ordinate actions tsken
by the parties to the agreement. It could be entrusted vith such functions as
servicing, revieving and appraising the implementation of the agreement,
mechanisms for exchanging information among Covernments, and consultations or
fact-finding and reporting. It could also be entrusted with submitting proposals
for possible revisions of the agreement.
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2. Settlement of disputes

100. The provisions of an agreement may give rise to disputes concerning their
interpretation or application. It would thus be essential for an agreement to
establish procedures and mechanisms for settling disputes. These procedures and
mechanisms could include negotiation, wediation or conciliation and, vhere these
vere insufficient, arbitration and judicial settlement.

Negotiation

101. Although negotiation by itself may not be sufficient for the settlement

of disputes that may arise out of a convention, it can be stipulated as a
prerequisite to more formalized settlement processes. An agreement might provide
that the parties to a dispute consult with some third party and make every effort
to resch a settlement through it. The third party negotiator could be authorized
either to recommend appropriate terms of settlemepnt or to suggest a reference to
either conciliation, arbitration or Jjudicial settlement.

Mediation or conciliation

102. A mediation or conciliation procedure for resolving disputes relating to
an agreement could consis® of a board to be appointed by the parties., Such a
boerd would recommend appropriate action in accordance vith the provisions agreed

upon .
Arbitration

i03. The parties to a dispute rela‘'ing to the interpretation or application of
a convention may choose to resort to arbitration in order to settle the dispute.
They mway do 80 either on an ad boc basis or in & more institutionalized manner.
In «p ad hoc arvitration, each party would appoint one arbitrator, and both
parties together would appoint the third or provide for some other manner of
appoirtment. In an institutionslized arbitration procedure the parties resort
to an existing arbitral body.

Judicial settlement

10k. Depending on the nature of the dispute, it may be possible to resort to
pational Judicial tribunals for settlement. On the interustional level, the
dispute may bde submitted to the Intermationel Court of Justice, provided that the
parties are States that have accepted the Court's Jurisdiction.
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